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MYERS, J., FOR THE COURT:

1. The dispute arises from an interpleader action. After certain property was sold and funds
distributed to the priority lienholder, there were insufficient fundsto pay al thejunior liens. Theremaining
funds, totaing $16,377.63, were paid into the court and the court digtributed the funds according to its
determination of priority. Taly Arms Condominium Association, Inc. (Taly Arms) clamed $14,242.50

plus attorneys fees and costs of at least $2,000. Whitney National Bank (Whitney) claimed $27,892.22.



Tdly Arms was awarded $1,681.00, and Whitney was awarded $14,696.63. Tally Arms appeds the
decison assrting:

THE TRIAL COURT ERRED IN DETERMINING THAT TALLY ARMS SUBSEQUENT
LIENS OF ASSESSMENT DID NOT HAVE PRIORITY OVER WHITNEY'S LIEN.

STATEMENT OF FACTS

12. Norman Breland was acondominium owner. OnJune 2, 1992, Norman Breland executed adeed
of trust on his condominium in favor of Deposit Guaranty for a $48,000 loan. On November 13, 1995,
Tdly Arms filed a condominium assessment for $1,681, which included language concerning additiond
interest, cogts, atorneys fees, and accrua of successive unpaid monthly assessments againgt Breland's
condominium.

13.  On January 26, 1996, Taly Arms sued Breland in justice court seeking $2,317 in unpad
assessments but not seeking foreclosure. On February 26, 1996, adefault judgment infavor of Tally Arms
againg Breland for $2,317 plus $50 court costswas entered in justice court. Breland appealed to county
court on March 20, 1996. Tadly Armsfiled a declaration action on April 24, 1996, sill without seeking
judicid foreclosure.

14. On July 26, 1996, a second deed of trust from Breland was executed, this time in favor of
Merchants Bank for $23,000. This deed of trust was recorded on August 20, 1996.

5.  On November 12, 1996, Tdly Arms filed a one year extenson of the origind $1,381 lien and
added an additiond filing of $2,364 for later assessmentsand costs. OnJanuary 17, 1997, Tdly Armsfiled
a motion in the circuit court action againgt Breland to amend the complaint in order to seek foreclosure.
The circuit court alowed the amended complaint on June 5, 1998. In each of the following years, 1997,

1998, 1999, and 2000, Tdly Armsfiled assessmentsfor the prior years.



T6. On May 4, 2001, MERS! and Shapiro and Massey, which had taken over the first deed of trust
from Depost Guaranty, foreclosed on the condominium. The sae brought $69,000, leaving only
$16,377.63 for junior lienholders after MERSI's deed of trust and sde costs were paid. MERS and
Shapiro and Massey petitioned to pay the money into the court by interpleader. MERS! and Shapiro and
Massey are now no longer part of the action. Whitney, the successor to Merchants Bank's deed of trust
received $14,696.63 and Tally Arms received $1,681.00.
LEGAL ANALYSIS

17. This case turns on the interpretation of Mississippi Code Annotated Section 89-9-21 (1972). It
reads in part:

The amount of any such assessment plusany other chargesthereon, such asinterest, costs,
attorneys fees, and pendties, assuch may be provided for in the declaration of restrictions,
shdl be and become alien upon the condominium assessed when the management body
causes to be recorded in the office of the chancery clerk of the county in which such
condominium is located a notice of assessment, which shall state the amount of such
assessment and such other charges thereon as may be authorized by the declaration of
restrictions, a description of the condominium against which the same has been assessed,
and the name of the record owner thereof. . . . Such lien shal be prior to dl other liens
recorded subsequent to the recordation of said notice of assessment except that the
declaration of redtrictions may providefor the subordination thereof to any other liensand
encumbrances. Unless sooner satisfied and released, or the enforcement thereof initiated
as heredfter provided, such lien shdl expire and be of no further force or effect one year
from the date of recordation of said notice of assessment; provided, however, that said
one-year period may be extended by the management body for atime not to exceed one
additiond year by recording awritten extension thereof.

118. The condominium assessment lienisvdid for one year unlessenforcement isinitiated or aone year
extendgonisfiled. Taly Arms properly filed the one year extension prior to the expiration of the one year
lien. Tdly Armssorigind lien wasfiled in November 1995 and was renewed in November 1996. This
gave Tdly Arms until November 1997 to initiate foreclosure. By the January 17, 1997 request to amend

the complaint against Breland to seek foreclosure, Taly Arms properly initiated foreclosure, even though



the request was not granted till June 1998. Pursuant to Mississippi Rules of Civil Procedure 15, the
granting of the motion to amend a pleading alows the amended pleading to relate back to the origind
pleading. Thus, Tdly Arms initiated foreclosure proceedings prior to the expiration of the one year
extenson of the condominium lien.

19. While we agree with Taly Armsthat it did seek foreclosure prior to the expiration of the lien, we
disagree with its argument that it is entitled to more then its origind lien amount. The trid court found no
authority that dlows a condominium assessment to include language that could encompass dl later unfiled
assessments. Taly Armsfallsto direct usto any authority that dlows such additionsfor condominium liens.
While the argument that the filing need only give notice is interesting, the Satute is specific in what thelien
filing shdl gate. Accordingly, we affirm.

110. THE JUDGMENT OF THE HARRISON COUNTY CHANCERY COURT IS
AFFIRMED. COSTSARE ASSESSED TO THE APPELLANT.

KING, P.J., BRIDGES, CHANDLER AND GRIFFIS, JJ., CONCUR. SOUTHWICK,
P.J., DISSENTSWITH SEPARATE WRITTEN OPINION, JOINED BY MCMILLIN, CJ.,
LEE AND IRVING, JJ., THOMAS, J., NOT PARTICIPATING.

SOUTHWICK, P.J., DISSENTING:

111.  Wemust identify the debt secured by the lien that is created when a condominium association files
anotice of assessment. The mgority holdsthat it isonly the amount of ddinquent monthly payments as of
the time of the filing. However, in my view the mgority has not properly andyzed the meaning of
"assessment” under the statute. The assessment isthe entire amount due for the year. The statute explicitly
providesthat the lien created by the filed notice gppliesto the "assessment.” Therefore, the filing of notice

of ddinquency cregtes alien for any part of the annual assessment not yet paid. Respectfully, | believethe



mgority confuses the ingtalment payments -- only some of which may have come due by the time of the
notice -- with the annual assessment itsalf.

712.  Thetrid judge awarded $1681, the exact anount owing in November 1995 when the Tally Arms
Association filed notice of assessment. He found that the ingtalment due in December and dl subsequent
oneswere beyond thelien'scoverage. The mgority affirmsthat interpretation of thereach of thelien. | find
that the lien extended one month further than this. Though the difference is smal in this case, thet is only
because the notice of lien wasfiled near year'send. | would modify the judgment entered below to add the
December 1995 ingtdlment of $197 to the lien, for atotd lien of $1878. | would then affirm thejudgment
as modified.

113.  Boththe mgority and this opinion are unable to cite much precedentia support for the conflicting
interpretations that we give to the condominium statute. The statute was adopted in 1964. 1964 Miss.
Laws, ch. 270. It waspart of thefirst generation of condominium statutes passed dmost immediately after
the Federd Housing Adminigration was authorized in 1961 to insure mortgages on condominium units.
Lawrence E. Allison, J., "The Missssppi Condominium Act: An Anayds of Potentid Problems” 44
Miss. L. J. 261, 262-63 cmt.(1973).

14. Had the enactment been based on a uniform or model act with commentary, our andys's could
have been informed by those comments. The only discovered possibility wasamodd act prepared by the
FHA; theMississippi legidaturedid not useit.! Instead, the Mississippi act isaclose copy of the Cdifornia
condominium enactment of 1963. 1963 Cd. Laws ch. 860. When there is evidence that the legidature

conscioudly adopted another state's laws, then under the "borrowed statute’ doctrine the legidature might

1 Cf. 1964 Miss. Laws ch. 270, with "Mode Statute for Creation of Apartment Ownership,”
issued as FHA Form 3285, reprinted in PENNEY & BROUDE, LAND FINANCING. CASES & MATERIALS
533-543 (2d ed. 1977).



a0 be found to have adopted the Sster state's prior interpretations. Crosby v. Alton Ochsner Med.
Found., 276 So. 2d 661, 664-65 (Miss. 1973). The 1963 California act was too recent in 1964 for
precedential baggage. Also, thereis no discovered record that the Mississppi legidature was aware that
the language had dready been utilized in Cdifornia Indeed, adifferent and common sourcefor both states
may have existed.?
115. Thefoundation for understanding our condominium lien sauteisits first sentence:
A reasonable assessment upon any condominium made in accordance with a recorded
declaration of restrictions permitted by Section 89-9-17 shall be a debt of the owner
thereof at the time the assessment is made.
Miss. Code Ann. § 89-9-21 (1972). The question isthe meaning of theword "assessment.” The Satute
refersto the assessment being a" debt of the owner [of aunit] a thetime the assessmentismade.” Aswill
be explained, this assessment is based on a caculation of common expenses, which then may be satisfied
with periodic payments. A new assessment isnot "made’ after each payment.
116. Hep in determining the correct interpretation of "assessment” may be found in the Condominium
Act's section on making assessments. Among the powers of a management body that may be set out in
adeclaration of regtrictions on a condominium project are these:
(5)(i) For reasonable assessments to meet authorized expenditures of any management
body, and for a reasonable method of notice and levy thereof, each condominium to be
assessed separately for its share of such expenses in proportion, unless otherwise
provided, to the owner'sfractiona interest in any common area;

(i) For the subordination of the liens securing such assessments to other liens ether
generdly or specificaly described.

2 The first seven states adopted condominium statutes in 1961 and 1962. William K. Kerr,
"Condominium -- Statutory Implementation,” XXXVIII St. JOHN'SL. R. 1, 5 (1963). An examination
of each act revedsthat none of those, nor the F.H.A. modd act, had language such as was used by
Cdiforniain 1963. Condominium acts were passed in 31 statesin 1963. 1d. | examined some but not
al of those to determine if others dso used the 1963 Cdlifornia language.
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Miss. Code Ann. § 89-9-17 (1972). Thereare several important phrasesin this assessment authorization.

Perhaps the most sgnificant is "reasonable method of notice and levy” of the assessment. "Levy" hasa
variety of meanings, but | find the most apt areto "charge’ andto "collect,” astolevy atax. BLACK'SLAW

DICTIONARY 907 (6™ ed. 1990). Thus, the condominium association is statutorily authorized to decidethe
method of giving notice and collecting the assessment.

717.  Alsoof importanceisthat the section which detail sthe creating of the lien does not require that an
assessment be delinquent before notice may befiled. It providesthat the"amount of any such assessment

... shdl be and become a lien upon the condominium™ once notice of that assessment is sent to the
chancery clerk's office. Miss. Code Ann. § 89-9-21 (1972). The condominium lien book may be utilized
much like an ad vaorem tax record, indicating dl the property and the amount of the charges, and then
noting when the assessments are paid. 1d. An associaion would be able to file notice of al unit owners
individud total assessments a the beginning of each assessment year and then rel ease the respective liens
upon paymentsin full. Though the lien expires after one year, the right to renew for another year suggests
the concept that associations would renew only for those unitsthat did not pay in full a year's end, though
notice of al assessments would be filed at the beginning of the year. Even if an associdion just files after
adeinquency occurs, as Taly Armsdid here, thisbroader picture revealswhat isgained by thefiling. Taly
Armsdid not then gtate the full amount of the annud assessment and therefore the literd language of the
condominium lien statute was not followed. No issue of that hasbeen made. Thenoticedid clam al future
amounts.

118. I now turn to the declaration of redtrictionsfor Tdly Arms to determine what that entity decided
about assessments.  Paragraph X1 of the declaration concerns assessments. There is an annud

determination of cogts that are then dlocated to the various units and paid monthly. The assessment isa



debt when made but timely ingalment payments prevent a delinquency from occurring. The totd amount
isthe "assessment." These are the relevant sections:

4, Assessments for common expenses shdl be made for the cdendar year annudly in

advance on or before the second Monday in December preceding for which the

assessments are made and a such other and additiond times as in the judgment of the

Board of Governors[may berequired.] Such annual assessmentsshd | bedueand payable

intwelve (12) equa consecutive monthly payments on the first day of each month. . . .

10. Lien for assessment. The unpaid portion of an assessment which is due shdl be

secured by alien upon

(a) The Dwdling unit and dl gppurtenancesthereto when ancticeclaming thelien

has been recorded [in the chancery clerk's office] The Association, however, shdl nat,

however, record such claim of lien until the assessment is unpaid for not less than twenty

(20) daysafter itisdue. Such aclaim of lien shdl aso secure dl assessments which come

due thereafter, until the claim of lienis satisfied, except that such lien shdl be subordinate

to prior bonafide liens of record.
119. In summary, paragraph 4 labds the totd annua charge againg each condominium unit the
"assessment” of that owner. A lien securesthe"unpaid portion of an assessment,” according to paragraph
10. True, that paragraph aso usesthe shorthand of "assessment” for the unpaid portion of thetotal. Such
lack of precision does not dter statutory rights, however.
920. | find Taly Armss declaraion to be consstent with the statute. Section89-9-21 makesthetotal
assessment "adebt of the owner thereof at the time the assessment ismade.” The next statutory sentence
then provides that the "amount of any such assessment” and certain other charges become alien on the
condominium when "a notice of assessment™ isfiled for record in the chancery clerk's office. The naturd
interpretation of that language is that the lien secures the entire annua assessment, since it became a debt

of the condominium owner once the assessment was made. All of the assessment may not yet be due, but

al is secured once noticeisfiled.



921. Therefore, | find little interpretive doubt that the statute permitted Taly Armsto creete alien for
the entirety of the 1995 assessment. Notice wasfiled in November 1995 and the entire 1995 assessment
was covered by thelien. Themoredifficult questioniswhether the next year's assessment, which according
to the declaration of regtrictions quoted above should have been made in December 1995 to become
effective January 1, 1996, was a s0 secured and had priority over adeed of trust executed in 1996.

722. To resolvethis next satutory issue, | start with what isevident. That next year's assessment was
adebt as of January 1, 1996. Miss. Code Ann. 8 89-9-21 (1972) ("reasonable assessment . . . shal be
adebt of the owner thereof at thetime the assessment ismade”). Nolieniscrested merely because of the
debt; there must be afiling. The statute makes continuing referenceto the sngle "assessment,” such asthe
requirement that anatice of rlease of lien must befiled if the management body received "payment of said
assessment . . . "

123.  The 1996 alocationof common expenseswasanew assessment. | find that the satuteitself does
not create a lien covering future assessments merely by the notice being given of a deinquency on a
previous assessment. It istruethat the statute permits arenewd of the lien — whatever it covers— within
one year dter itsinitid filing. Presumably, alarge percentage of the time when acondominium owner sops
monthly payments on an assessment, that default will continueinto the next assessment year. Thelegidature
may have contemplated a continuing ddinquency. Evenif it did, the Satute does not create alien for that
later year's assessment from thefiling of the earlier notice. However, asaready explained, the Association
could havefiled anew lien notice at the beginning of the next assessment year to secure the new dlocation
of common expenses on dl units, alien that would take its priority from the date of itsfiling.

924.  Thisdoes not end the inquiry, however. Evenif the statute does not by itsown termscreste alien

to secure alater assessment, may the condominium governing body effectively creete that lien when the



notice that it files gpedificaly refersto later assessments? Here, the Tally Arms Association gave notice of
the delinquency that existed as of November 1995, and then stated that "[s|uccessive unpaid monthly
assessments shdl accrue to the total amount of this lien.” The association used terminology that each
monthly payment was an "assessment,” but insofar as what was statutorily authorized, the entire annud
amount of allocated costs was secured by the lien. | find that the association was attempting to have the
lien cover aAl future delinquencies, both on the current and on future assessments. Congtructive notice of
the association's claim existed through thefiling. We have to decide whether the notice's constructive reach
exceeded the association's legd grasp.

925.  Though the reference to "assessment” in section 89-9-21 does not include the new alocation of
costs for 1996, we need to consder that the statute also alows the lien to include "other charges.
However, the plain language of the statute limits the other amounts to those which are derived from the
asessment itsdf: the lienisin the "amount of any such assessment plus any other charges thereon, such
as interest, cogts, attorneys fees, and pendties,” as provided in the declaration of restrictions for the
condominiumassociation. Miss. Code Ann. 8§ 89-9-21 (1972) (emphasisadded). The assessment for the
next year would not be a charge on the previous year's assessment.

926. Havingconcluded that thereisno statutory authorization for thelanguagein Tadly Armssnoticethat
purported to extend the lien to dl later assessments, | now turn to whether thereisaprohibition. Thereis
no explicit language in the condominium statutes barring such coverage. Does the statute or anything ese
prohibit giving effect to a notice that by its language seeks to include future ddinquent assessments within
thelien? In other words, even if the statute does not make such a lien automatic, does it make notice of

auch alien ineffective?
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927. Thereisno generd satute gpplicableto dl liens. There are numerous lien atutes that separately
address specific categories of property and rdationshipswithit. E.g., Miss. Code Ann. 8§ 85-7-1 (Rev.
1999 & Supp. 2002). Other statutesdiscussthe prioritiesof security interestsinrea property. E.g., Miss.
Code Ann. § 89-1-43 (Rev. 1999) (mortgages and trust estates).

928.  FHnding no rlevant statute, | turn to judicia precedents. One older case stated that "[d]ll liensare
created by law or by contract of the parties” Hollis & Ray v. Isbell, 124 Miss. 799, 87 So. 273, 274
(1921), quoting 13 R. C. L. 133, 8§ 55. Inour case, an express provision of the declaration of restrictions
provided that recorded notice " of lien shdl dso secure dl assessmentswhich come due theresfter, until the
clam of lien is satisfied, except that such lienshall be subordinateto prior bonafideliensof record.” Tdly
Arms Declaration of Redtrictions, 8 X1, 10(a). This declaration, which was part of the contract governing
the relationship with condominium owners, created acontractud lien broader than the statutory one. When
parties cregte contractud lien rights that extend beyond what is authorized by statute, those rights may be
enforceable. Pincusv. Collins, 198 Miss. 283, 187-88, 22 So. 2d 361, 362 (1945) (lien broader than
statutory mechanic's lien was enforceable), recognized as current law in Lindsey v. Lindsey, 612 So.
2d 376, 379 (Miss. 1992).

129.  What Pincus does not addressisthe priority of acontractud, non-statutory lien. Itisonethingto
state that the Association may have alien againgt the condominium property for future annual assessments.
It is quite another to State that the extended lien trumps a subsequently filed deed of trust. By Statute,
certain kinds of instruments have priority based on the date of their filing: "Every conveyance, covenant,
agreement, bond, mortgage, and deed of trust shall take effect, as to al creditors and subsequent

purchasers' who do not have notice, as of the date of filing. Miss. Code Ann. 8§ 89-5-5 (Rev. 1999).
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Contracts regarding land also may be filed and theresfter are notice. Miss. Code Ann. 8 89-5-7 (Rev.

1999). The notice of condominium lien does not clearly fit within ether of these two Satutes.

130. More importantly than these other lien statutes, the condominium lien statute itself reflects a
legiddive limit on the priority of the condominium assessment lien. The legidaure determined that the
described condominium lien should have no force beyond two years from itsinitid filing, and the second

year required that renewal notice befiled. Miss. Code Ann. §89-9-21 (1972). A contractua broadening
of these rightsisincongstent with the satutory limits on the lien.

131. Inconclusion, | findthat Taly Armshed priority for theentireamount of the 1995 assessment, both
the payments due before the filing of the lien notice and the remaining smdl portion of that year's unpaid

assessment. | would add the December ingtdlment to the judgment.

132.  However, | agreethat to have obtained priority for the 1996 assessment over the competing and

subsequently filed deed of trust, Tdly Arms would have needed to file a new notice of assessment prior
to the filing of the trust deed. It could have made that filing for dl units a the beginning of the new
assessment year. That entire 1996 assessment would then have had priority over any subsequently filed
liens such as the Whitney Bank deed of trust. That did not occur.

McMILLIN, CJ., LEE AND IRVING, JJ., JOIN THIS SEPARATE WRITTEN
OPINION.
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